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Tuesday, 16 March 2010 

 
at 4.00 pm 

 
in Committee Room B, Civic Centre, Hartlepool 

 
MEMBERS:  NEIGHBOURHOOD SERVICES SCRUTINY FORUM 
 
Councillors S Akers-Belcher, Barker, R W Cook, Coward, Fleming, J Marshall, 
Rogan, Worthy and Wright 
 
Resident Representatives:  John Cambridge and Brenda Loynes 
 
Also invited to attend: 
 
The Mayor, Stuart Drummond 
 
Councillors Aiken, C Akers-Belcher, Allison, Atkinson, Brash, S Cook, Cranney, 
Fenwick, Fleet, Flintoff, Gibbon, Griffin, Hall, Hargreaves, Hill, Jackson, James, Laffey, 
Lauderdale, A E Lilley, G Lilley, London, A Marshall, McKenna, Dr Morris, Payne, Plant, 
Preece, Richardson, Shaw, Simmons, Sutheran, Thompson, Tumilty, Turner, Wallace, 
Wistow, Young 

 
Resident Representatives: Christine Blakey, Ronald Breward, Liz Carroll, Bob 
Farrow, Mary Green, Ray Harriman, Ted Jackson, Jean Kennedy, Rose Kennedy, 
Evelyn Leck, Alan Lloyd, John Lynch, Brian McBean, Mary Power, Julie Rudge, Iris 
Ryder, Linda Shields, Bob Steel, Joan Steel, Sally Vokes and Maureen Waller 
 
 
1. APOLOGIES FOR ABSENCE 
 
 
2. TO RECEIV E ANY DECLARATIONS OF INTEREST BY MEMBERS 
 
 
3. MINUTES 
 

3.1 To confirm the minutes of the meeting held on 1 March 2010 (to follow) 

NEIGHBOURHOOD SERVICES 
SCRUTINY FORUM AGENDA 

 



www.hartl epool.gov.uk/democraticser vices 

 
 
4. RESPONSES FROM THE COUNCIL, THE EXECUTIVE OR COMMITTEES OF THE 

COUNCIL TO FINAL REPORTS OF THIS FORUM 
 

No items 
 
 
5. CONSIDERATION OF REQUEST FOR SCRUTINY REVIEWS REFERRED VIA 

SCRUTINY CO-ORDINATING COMMITTEE 
 

No items 
 

 
6. CONSIDERATION OF PROGRESS REPORTS/BUDGET AND POLICY 

FRAMEWORK DOCUM ENTS 
 

No items 
 

 
7. ITEMS FOR DISCUSSION 
 

Investigation into the Possible Environmental Impacts of Dust Deposits on the 
Headland and Surrounding Areas 
 
7.1 Evidence from key groups:- 
 

(a) Covering Report – Scrutiny Support Officer; and 
 

(b) Evidence from:- 
 

(i) Van Dalen; 
 

(ii)  PD Ports; 
 

(iii)  Heerema; and  
 

(iv) the Regeneration and Neighbourhoods Department 
 

7.2 Feedback from the site visit held on 19th February 2010, the observations of 
ships from the Tow n Wall, the visits to properties on the Headland and the 
Focus Group held on 23rd February 2010:- 

 
(a) Covering Report – Scrutiny Support Officer 
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(b) Verbal Feedback from the:- 
 

(i) site visit held on 19th February 2010; 
 

(ii) observations of ships from the Tow n Wall; 
 

(iii)  visits to properties on the Headland; and 
 

(iv) Focus Group held on 23rd February 2010  
 
 

8. ISSUES IDENTIFIED FROM FORWARD PLAN 
 
 
9. ANY OTHER ITEMS WHICH THE CHAIRMAN CONSIDERS ARE URGENT 
 
 ITEMS FOR INFORMATION 
 
 Date of Next Meeting:- Tuesday, 23 March 2010 at 2.00 pm in the Council 

Chamber, Civic Centre, Hartlepool 
 















































































































Statutory Nuisance 
 
As part of the scrutiny investigation and within the report from the Director of 
Regeneration and Neighbourhoods, officers had provided the following definition: 
 
A test for statutory nuisance is generally accepted to be the ‘private nuisance 
common-law test’ that is, judged by the standard of the reasonable man, and whether 
the activity amounts to an unreasonable interference with the use and enjoyment by 
the claimant of his/her land, taking into account the nature of the area, has the 
activity materially and unreasonable detracted from his/her enjoyment of their own 
property?.   
 
Section 79 of the Act defines the following matters as constituting a statutory 
nuisance; 
 
(d)  any dust, steam, smell or other effluvia arising on industrial, trade or business 

premises  and being prejudicial to health or a nuisance and 
 
(g)  noise emitted from premises so as to be prejudicial to health or a nuisance 
 
Section 80 of the Act states; 
 
(1) where a Local Authority is satisfied that a statutory nuisance exists, or is   likely 

to occur or recur, in the area of the authority, the Local Authority shall serve a 
notice ( ‘an abatement notice’) imposing all or any of the following requirements- 

 
(a) requiring the abatement of the nuisance or prohibiting or restricting  its   

occurrence or recurrence 
 
(b) requiring the execution of such works, and the taking of such steps as may be 

necessary for any of those purposes 
 
In the case where a nuisance arises on an industrial, trade or business premises it is 
a defence to prove that the best practicable means were used to prevent, or to 
counteract the effects of, the nuisance.  Section 79 (9) defines ‘practicable’ as 
reasonably practicable having regard among other things to local conditions and 
circumstances, to the current state of technical knowledge and to financial 
implications. 
 
Case law was also provided to help clarify the situation regarding damage to 
property: 
 
Case law exists related to statutory nuisance from dust arising from port activity.  
Wivenhoe Port -v- Colchester BC [1985] J.P.L. 175 was a case in relation to statutory 
nuisance caused by dust from the handling of soya meal. It was held in the Crown 
Court that a nuisance within the definition of statutory nuisance must interfere 
materially with the personal comfort of residents in the sense that it materially 
affected their well being although it might not be prejudicial to their health.  Dust 
falling on vehicles might be an inconvenience to their owners and might even 
diminish the value of the car but this would not be a statutory nuisance. In the same 
way dust falling on a garden, or inside a shop would not be a statutory nuisance but 



dust in the eyes or hair even if not shown to be prejudicial to health would be an 
interference with personal comfort. 
 
It is the opinion of the professional officers that there is not sufficient evidence to 
pursue action for a statutory nuisance. 

So, therefore……What does constitute a Nuisance? 

1. There is no clear objective definition as to what constitutes a nuisance. It has 
been said that there is a scale between mildly irritating and intolerable and in 
each case the determination of whether a nuisance exists is a matter of 
judgement (Budd v Colchester BC 1997). In addition, the determination is based 
upon an objective test of reasonableness. In cases that have been considered, 
courts have not taken regard of the particular sensitivities of an individual 
(Heath v Brighton Corporation 1908). Indeed the concept was clearly stated in 
1872 in respect of noise:- 

 '…a nervous, or anxious, or prepossessed listener hears sounds which would 
otherwise have passed unnoticed, and magnifies and exaggerates into some 
new significance, originating within himself, sounds which at other times would 
have been passively heard and not regarded' (Gaunt v Fynney 1872). 

2. Therefore a person with a particularly sensitive olfactory or auditory response is 
not given any higher standard of protection than a person with 'normal' 
response. However, although there are powers under section 82 of the 1990 
Act for an individual to take action, the primary enforcement method relies on 
the local authority taking action. The local authority must be of the opinion that 
either substantial personal discomfort or a health effect must exist. There are 
eight key issues to consider when evaluating whether a nuisance exists:- 

i.  IMPACT - this is a measure of the impact of the alleged nuisance on the 
receptor. In some cases assessment of the impact can be supported by 
objective measurements (such as noise) but in many cases it will be the 
subjective view of the local authority as to the degree of health risk or 
interference. In addition to the impact on individuals the authority should 
consider the extent of the impact (how many persons, how far from the source 
etc.) 

ii.  LOCALITY - the potential for amenity interference is largely related to the 
character of the neighbourhood. It was famously summarised as 'what would be 
a nuisance in Belgrave Square would not necessarily be so in Bermondsey 
(Sturges v Bridgman 1879). Many odour and noise nuisances are due to the 
proximity of the receptor to a source that is generally out of character with the 
area (for example a factory or a waste water treatment works adjacent to a 
housing estate). The number of persons affected and the degree of intrusion will 
depend upon the proximity of the source and receptor and the sensitivity of the 
receptors. 

iii.  TIME - many nuisances have a significant impact because of the time at which 
the nuisance occurs and the degree of impact changes depending upon the 
time of occurrence. For example noise from an entertainment facility would be 
less acceptable after 23.00 hours. Also odours are often subjectively more 



annoying during periods when members of the public are outdoors (for example 
daytime periods during summer months). 

iv.  FREQUENCY - nuisances that occur frequently or continuously are more likely 
to be determined to be a nuisance (depending to some degree on the impact). 
For example dust emissions from a quarry once per month would be regarded 
very differently to emissions four days per week for 6 weeks a year. Restriction 
of the frequency of an activity may be method of abatement (a farm was limited 
to spreading manure for 15 days per year - Wealden DC v Hollings 1992). 
However, in some circumstances odours that are released periodically can be 
more intrusive and in this case the odour frequency is often assessed in 
conjunction with the odour's persistence in the environment. 

v.  DURATION - in general short-term events would be regarded differently to 
longer period or continuous impact. For example a person practicing a musical 
instrument for one hour would be assessed differently to a four-hour practice 
session. However the duration would have to be considered alongside the time 
and frequency - practice for one-hour at 23.00 hours or every day may 
constitute a nuisance. Similarly a fixed period temporary noise source (such as 
construction works) may not constitute a nuisance (Gosnell v Aerated Bread Co 
Ltd 1894). 

vi.  CONVENTION - convention is important when determining what a reasonable 
person would find objectionable. For example whilst some persons may find the 
noise of garden equipment on a Sunday morning objectionable - however such 
practice is widespread and accepted and would be unlikely to be held as a 
nuisance. Therefore the existence of a widespread practice or common usage 
in an area is an important factor ( Leeman v Montagu 1936). 

vii.  IMPORTANCE - the importance of an activity in respect of the community is a 
key consideration. For example major road improvements that will improve the 
air quality and noise environment for many may cause some disturbance to a 
few persons - this is a balance that should be considered. However, there is a 
point when even a socially beneficial activity creates such an effect that it 
becomes unacceptable and hence a nuisance ( Dennis v Ministry of Defence 
2003). This needs to also be considered along with the avoidability of the 
impact and also the principle of best practicable means. 

viii.  AVOIDABILITY - even though an activity may have social importance there 
should be a balance as to whether reasonable steps have been taken to 
minimise the impact. For example it would be difficult to control noise from a 
children's playground during the day but there are many methods available to 
reduce the impact of dust from the extraction equipment at a woodworking 
factory. 

3.  The standard cannot be defined precisely and much will depend on the view 
taken   by the court of the seriousness of the harm, the health impact and a 
balance of the key issued outlined above. 
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